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STATEMENT OF FACTS

The facts not adequately considered by the Amicus, Contractors Association of West
Virginia (hereinafter "CAWV™), mirror those absent from the Appellant's Brief. As noted in the
Order at issue in this appeal, the underlying action is an eminent domaifl proceeding taking
certain property owned by the Appellant, Contractor Enterprise, Inc. (hereinafter "CEI"), for use
in the construction of a portion of W.Va. Route 10 in Logan County. This public road
;:onstruction project (hereinafter, the "Project”), was originally advertised for bidding purposes in
2006. The lowest bid, from Heeter Construction, Inc., totaled $21,773,608.89. (2-12-07 Hearing
tr. at 29-30; Defendant's Exhibit 10 at 001-1). The Engineer's Estimate, the estimated cost of the
Project, as developed by the Engineering Division of the Division of Highways (hereinafter
"DOH") was $14,004,453.80. (2-12-07 Hearing tr. at 46; Defendant's Exhibit 10 at 001-1)..
Utilizing the standards set forth in a document entitled the "DD-711 Guidance for Evaluation of
Contractor's Bids" (2-12-07 Hearing tr. at 22-25; Plaintiffs Exhibit A) (hereinafter "DD-711"),
the DOH determined thét the bidding process was not competitive pursuant to the standard set
forth in Section 30.1 of the DD-711. Thereafter, in accordance with the provisions of Section
40.1 of the DD-711, the Engineer's Estimate was eXamined in detail and revised, to determine if
the Project could be awarded to the low bidder despite the fact that the low bid was significantly
fhigher than the Engineer's Estimate. (2-12-07 Hearing tr. at 48-49)-. However, the revised
Engineer's Estimate was $16,857,039.80, a figure well below the lowest bid. (2-12-07 Hearing
tr. at 49). Upon reviewing the bidding process and further analyzing the characteristics of the
Project, the DOH determined that the bids should be réfused, and the Project rebid, (2-12-07

Hearing tr. at 76-78). Ultimately the DOH concluded that the bidding process and the Project's



cost were unusually depende;lt upon the availability of an adequate waste site (2-12-07 Hearing
tr. at 6-7, 63-65), and that the property best suited for usc as a waste site to serve the.Project was
the property owned by CEL (2-12-07 Hearing tr. at 7-14, 64-65),

The cifations above to portions of the record refer primarily to the hearing testimony of
Greg Bailey, the Director of the Engineeting Division of the DOH (2-12-07 Hearing tr. at 5-6),
and it should be notéd that Mr. Bailey's testimony presents the reasoning of the DOH in
determining that a waste material site should be acquired to serve the public road project at issue,
as well as the determination that the ‘property at issue is the best choice for such a site. Mr.
Bailey's testimony also shows that the DOH followed the appropriate process in analyzing the
Proj ecf bids and that the federal agencies involved with the proj éct concurred with the actions of
the DOH, including the designation of the property at issue as a potential, rather than a
mandatory, waste site. (2-12-07 Hearing tr. at 74-75).

.Altﬁough, as stated by the Appellant, the DOH routinely utilizes a publication entitled
“Standard Specifications Roads and Bridges” (the “Standaid Specifications Book™), the actual
language of the section at issue flatly contradicts the Appellant's argﬁment. As quoted by the
Appellant itseif (Appellant's Brief at 6, citation to Exhibit 5), Section 207.6.3-of the Standard
Specifications reads? in pertinent part, as follows: “The Contractor shall locate and furnish all
 sites for the disposition of waste and surplus material, except those sites shown on the Plans.”
(Standard Specifications at 111, emphasis added). The waste site at issue falls within the
exception as a site shown on the Project plans.

Finally, Mr. Bailey also testified in rebuttal to the testimony of Mr. VanKirk, noting that

.ip various road construction projects, the DOH had designated potential or mandatory waste sites



“and borrow sites, rather than leave these matters solely to the contractor, (2-12-07 Hearing tr. at
16-22). The DOH believes that the facts noted above are needed in order to fully evaluate the
arguments of the Amicus,

DISCUSSION

In Section II of the Amicus Brief, entitled "Factual Background", without significant
comment, the CAWV states thaf, at the time of the initial bidding for the Route 10 project, "the
DOH, because the low bid [made by Heeter Construction] was well above its estimate for the
project, pursuant to its procedures and formulas in place and m accord with its discretion
to do so, refused all bids." (Amicus Briefat 1 (unnumbered page), Sectioﬁ H (emphasis
added)). Thus, the CAWYV agrees, or at least effectivety admits, that the DOH had the discretion
to rebid the project in an effort to ensure competitive bidding and_the most efficient expenditure

of public funds, |
| The DOH has repeatedly stated, both formally in the underlying action and infdrm_ally,
that it has attempted, in this case, to use its statutory authority in an effort to remedy a specific
problem relating to the Route 10 pfoject at issue. The position of the CAWV, as presented in
Section Il of the Amicus Brief, is a discussion of general policy relating to waste sites for public
road projects. There is no reference to, or citation of, any legal authority that would prohibit thé
condemnation now at issue. As to a general poli.c.:y, the DOH has néver disputed that the taking
of property for waste sites by the DOH is not common practice. The DOMH has never disputed
that there are good reasons supporting the general practice of allowing a contractor to identify
and acquire waste sites. H&V"eﬁer, despite the CAWV's af)parent understanding of the basis for

the actions of the DOH in this particular case, i.e., the refasal of the initial bids, in accordance



with existing procedures and agency discretion, due ta the disparity in the bids and the
stgnificant difference between the low bid and the DOH estimate, the CAWYV discusses
generalizations as if the facts were méan_ingless.

The statement that "entrepreneurship . . . is to be encouraged" (Amicus Brief at 5
(unnumbered page), Section IIT) is, underthe facts and circumstances of this case, both trivially
true and misleading. The use of the term suggests a fair competition among contractors, and the
CAWY specifically uses the terms "entrepreneurship” and "competition" in conjunction, as if
each inevitably reinforces the other. To the contrary, the results of the initial bidding were
analyzed, as noted by the CAWV, "pursuant to [DOH] procedures and formulas in place" at the
time (Amicus Brief at 1, Section II), and the analysis did not show competitive bidding. As the
CAWYV must know, but fails to mention, the competitive bidding process is required by W. Va,
Code § 17-4-19, and 1s intended to result in the lowest reasonable cost to the people of the State.

The statute that requires competitive bidding is itself mute testimony to the fact that the
intereét of the public and the interest of the CAWV's members are not identical. When, upon
analysis, the DOH concluded that the unique cﬁafacteristics of the project and ité Jocation had
hulliﬁed the basic purpose of the competitive bidding process, it chose to alter the project plans
in a manner that would render the bidding .process competitive and fair, so that the purpose of the
i)rocess would be achieved. In short, faced with an unusual situation, the DOH utilized its
statutory authority in order to effectuate the clear public policy of the 4‘State of West Virginia.

Where bidding does not appeaf to have been competitive, and, as the CAWYV admits, the
low bid was "well above" the DOH estimate for the cost of the project, it is reasonable to
consider that the "enirepreneurship” of the low Bidder was so effective that it eliminated the

competition. Thus, the acquisition of property that the DOH believed, and continues to believe,
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represents the optimum location for a waste site serving the public road project at issue, was
intended to ensure competitive bidding, and to promoj:e the exact "fundamental fairness" between
and among potential bidders that the CAWYV values so highly. There is evidence of record that
the original bidding process was flawed, not competitive, and not "fundamentally fair" due to the
| unique nature of the road project at issue and the unique importance of an adequa;te waste site as
the péramount factor controlling proj e;:t'costs. That is the evidence that the DOH chose to act
upon. The DOH's rationale in this instance was not arbitrary and capricious, but was, to the
contrary, logical and consistent with the DOH's st'a’lcutory and procedural requirements, and the
competitive bidding process. |

There is not a scintilla of evidence that the rebidding process, based upon the altered
project blans, would be unfair. Th@re is no evidence, and the CAWV cites none, to support the
CAWV's general language raising the issue of fairness. Since the CAWYV fails to SpéCifY what it
means in this regard, it is at least reasonable to guess that the CAWV.is actually seeking an exira
measure of what might Joosely be termed "fairness" for Heefer Construction, Inc. The Amicﬁs |
apparently contends that it was not "fair" of the DOH to refuse the bids, and subsequently rebid
the project, with project plans altered in an-effort to ensure competitive bidding, even where the
| DOH reasonably believed that Heeter Construction's "en&eprmeurship" had nullified the entire 3'
purpose of the bidding process. In other words, if a contractor manages to outsmart his
competitors, h.e should also. be allowed to outsmart the bidding process and the public interest.

The CAWYV states that it adopts CEI's position but, despite its stated concern for general !
policy issues, the Amicus does not comment on the future effect. of that position on general
policy relating to takings for public road purposes. The Appella.nt argues as if the DOH must

make a showing of public necessity for the use of the specific property at issue, as a waste site, to
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the extent that no other property c;ould possibly serve as a waste site. As noted in the Appellee's
Brief, this is the only rationale by which the Appellant's repeated emphasis on the purported
availability of other property could be deemed relevant. The Appellant is apparently arguing that
the DOH has no real discretion in these matters, and that the DOH must show that the proﬁerty
being taken is the only property tha£ will do under the circumstances. Such a requirement would
exceed any previous restriction on the DOH's power of eminent domain and require a
reassessment of the intentions of the Legisiature in enacting Chapter 17 of the Code.

As is stated more ﬁﬂly in the Appellee's Brief, the DOH acted in accordance with the
applicable statutes, in accordance with its existing standards and procedures, and within the |
discretion granted to it by Chapter.17. It chose fo conde:mﬁ property for use as a waste material
site to serve a public road project, and selected what it believed to be the optimum location for
that purpose. At most, the Appellee presented evidence supporting th§: contention that other land
might also serve adequately as a waste material site. The Appellee presented no evidenée fo
show that the DOH's actions were arbitrary and capricious. Under existing taw, the Appellant
failed to carfy the bm‘den of proof, and the decision of the Circuit_Court was correct.

The Appellant apﬁears to be proposing the adoption of a new and untried standard that
would "hold the government's 'feet to the fire™ (Appellant's Brief at 12) and shift the burden of
proof to the DOH, effectively leaving the DOH with no discretion. Thus, any property owner,
not merely the owner qf a "potential waste site”, would presumably be able to demand a specific |
showing of what the Appellant terms "public necessity." This would require that the DOH
prove, under some standard, that no other property could serve as well for the contemplated
purpose, and that the property at issue was absolutely necessary. If the Amicus has some better

understanding of the Appellant's position as a matter of general policy, a detailed explanation
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would be helpful to all. Litigation relating to the single parcel of property at issue here delayed
the rebidding of the Route 10 project for several months. If the DOH has no discretion in
choosing the property needed for public foad purposes, the CAWYV should be prepared to inform
its members that fairness in bidding will soon be a far less frequent concern due to the long

delays caused by the new legal complexities stemming from property acquisition,

RELIEF PRAYED FOR
Based upon the foregoing, the Appelice, West Virginia Department of Transportation,
Division of Highways, respeétfuﬂy requests that the Order of the Circuit Court of Logan County

‘be affirmed.
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